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One of the main issues in the domain of personal status that has led to disagreement
among the Imamiyya and four Sunni denominations is the tabarru‘1 (free) will made
to the relatives. Regarding this issue, there are three viewpoints. Some Sunni
scholars do not deem permissible making such a will to the heir and believe that the
Will verse has been abrogated by the Inheritance verse, the narration «La wasiyya li-
warith» that has been narrated from the Prophet of Allah (s) confirms this claim, and
making will to the relatives brings about envy and animosity among the heirs. On the
contrary, Imamiyya believes that the Inheritance verse cannot be the abrogator here.
Moreover, they say that such a claim cannot be proved using a singular narration
with an speculative implication; that is, the claim for the causation of animosity is
not general and cannot be true for all cases. In addition, there exist many narrations
from Imams (a) whose content deem permissible making a will to the heir. Their
argumentation based on the Will verse shows the permissibility of such an act.
However, another group of Sunni scholars believe that the permission by the heir is
necessary for the accuracy of making will for the relatives, and the prophetic
narration «La wasiyya li-wa rith illa an yasha’a al-waratha» confirms it. Of course,
this narration is also singular, has speculative implication, and is weak in terms of
chain of transmission.

Cite this article: Nuri, S. H. & Mohiti, A. (2024). An Analysis of the Shi‘a and Sunni Views to Free Will Made to the Relatives. Journal of
Contemporary Islamic Studies (JCIS), 6 (1), 39-49. DOL: http//doi.org/10.22059/jcis.2023.338081.1259

© Seyyed Hosein Nuri, Ali Mohiti. Publisher: University of Tehran Press.
DOI: http//doi.org/10.22059/jcis.2023.338081.1259



https://jcis.ut.ac.ir/
mailto:sh.noori@ut.ac.ir
mailto:ali313mo@gmail.com
https://doi.org/10.22059/jcis.2023.338081.1259
https://doi.org/10.22059/jcis.2023.338081.1259
https://orcid.org/0000-0002-1118-4365
https://orcid.org/0009-0005-0055-8607

40 Journal of Contemporary Islamic Studies (JCIS), 6(1), 2024

Introduction

One of the main issues that has a high station in Islamic jurisprudence and law and has been noted by
the Shi‘a and Sunni jurists is the will, in a way that in the jurisprudential books of the five
denominations of Islam, its principles, conditions, and rulings have been extensively discussed.

Since will is an important issue in Islam and has been called «the right of any Muslim» in a
narration from Imam Sadiq (a), the divine legislator as a special attention to it and has put great
emphasis on it, and of course has mentioned some limitations for it, e.g., making a will on properties is
permissible only for one third of one’s properties, so if a person makes a will on his properties to be
given to one of his relatives, such a will can take two forms: the will is either more than one third of
the properties or is within the limit of one of third of properties. The five Islamic denominations have
agreement that free will up to one third of the properties is acceptable, but have disagreements over the
question that if it is permissible to make a will for the relatives or not. In general, the receiver of will
can be three groups: father and mother, relatives that can receive inheritance, and relatives that cannot
receive inheritance.

In this study that has been done via a descriptive-analytical method and based on library research
(with data collection done both in person and electronically), we will answer the question about
making a will for the heirs.

Imamiyya jurists believe that making a will for all three foregoing groups is fine, while Sunni
sholars rely on the tradition «La wasiyya li-warith» to reject acceptability of making a will for the
parents and relatives that can inherit. Of course, some of them believe that the acceptability of making
a will for the relatives depends on the permission of other heirs.

In this paper, we aim at examining the reasons given by the opponents of making will to the
relatives that can inherit, criticize them, and finally prove the Imamiyya stance based on qur’anic
verses and Islamic traditions.

Thus, based on the suggested hypothesis, it is necessary to discuss the main question of the study in
three parts: absolute prohibition viewpoint, conditional permission viewpoint, and absolute permission
viewpoint. However, we first need to turn to a discussion of some key concepts.

Wastyyat (will)
Before beginning the main discussion, it is proper to know the literal and terminological meanings of
Wwaslyyat:

A) Verbal meaning of wasiyyat

There are disagreements about the etymology of the word wasiyyat among philologists and dictionary
writers of Arabic language. Some have taken it as thulathi mujarrad gerund of the root word wasaya,
yasa to mean wasl (connection), while others have deemed it as ruba‘l gerund of wasaya, yuwassya (bab
taf‘il) or gerund of awsaya, yiisaya (bab if‘al) to mean covenant (Muhaqqiq Damad, 1999: 19). This
disagreement has led jurists to disagreement as well, with some jurists such as Shahid Thani (‘Amili,
1989, vol. 5: 11) and Sayyid Muhammad Kazim Yazdi (Yazdi, 1988, vol. 2: 877) casting doubt on its
root. However, some other scholars (Hilli, 1993, vol. 3: 182; Hilli, 1995, vol. 21: 5; Tasi, 2008, vol. 4: 3)
have decisively said that wastyyat comes from the root word wasaya, yasa and means wasl (connection),
because via making a will, the testator connects properties of his lifetime to the properties after his death.
Meanwhile, Shaykh Ansar believes that wasiyyat is the gerund of awsaya and wasaya and means
covenant, because the derivations of this word used in the noble Qur’an and narrations are all in b a b
taf‘1l and if*al rather than thulathi mujarrad, and the people who believe that this word is a thulatht
present participle or gerund do not mean that this word is directly taken from wasaya, yasa, but rather
they mean that this word is indirectly derived from thulathi, and because of this suchlike words are called
thulathT mazid (Ansari, 1994: 24). If we adopt this stance, then there will be no disagreement in meaning
and there will not be a general non-commonality between the two verbs, but rather in addition to
emphasizing that the word wasiyyat is taken from a four-letter root and means covenant, we believe that
in principle, this word comes from thulatht verbs and there is no general non-commonality between ‘ahd
(covenant) and wasl (connection). (Muhaqqiq Damad, 1999: 19)
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B) Terminological meaning of wasiyyat
The jurists of the five Islamic denominations have defined wasiyyat as follows:

e ‘Ala’ al-Din Kashani, a Hanafi scholar, has defined wastyyat in his book as follows: «Wasiyyat
is a term used for what the testator obligates to be done to his property after his death».
(Kashani, 1985, vol. 7: 333)

e From the viewpoint of lbn Rushd, a Maliki scholar, wasiyyat means that a person donates his
properties to one person or multiple people after his death and gives it as a gift, and there is no
difference if he has designated this act with the word wasiyyat or not. (Ibn Rushd, 1995, vol. 5: 383)

e Muhy al-Din Nawawi, a Shafi‘T scholar, defines wasiyyat as follows: «Wasiyyat in Shari‘a
means our specific ‘ahd to what exists after death and to khilafat; that is, a person commits to
making a capable person responsible for khilafat after himself». (Nawawt, n.d., vol. 15: 397)

e Mansiir b. Yiinus Bahiitt, a Hanbali scholar, defies wastyyat as follows: «WasTyyat is an order
to use or donate a property after death». (Bahti, 2003, vol. 7: 541)

e Defining wasiyyat, Shaykh °‘Ali al-Khafif writes, «Many definitions have been given for
wastyyat, but it is better to define it as follows: Waslyyat is using the property remained after
one’s death». (Al-Khafif, 2009: 8)

¢ Imamiyya scholars have defined wasiyyat as follows: «Wasiyyat means free ownership of a
property or benefit or giving the right to someone to use something after a person’s death».
(‘Amili, 1989, vol. 5: 11; Hilli, 1995, vol. 21: 5; Yazdi, 1988, vol. 2: 877)

Based on what was said, it got clear that the discussion of this article is about free will (to own) for

the relatives who receive inheritance up to one third of properties. There are three theories in this
regard. We now turn to these theories and their reasons.

Explaining the dispute
If a person makes a will for his heir or heirs, the issue will have only two forms:

1. Will for the heir to receive more than one third of the property

Although there is a seeming agreement for the ruling of this form, some have opposed it. Thus, the

question has three forms:
Conditional permissibility: this theory belongs to Imamiyya (Hilli, 1989, vol. 6: 342),
Hanafiyya, Hanbaliyya, Shafi‘lyya, and some Malikiyya scholars. It asserts that if the testator
makes a will to one of the heirs more than one third of his properties, the will on the part more
than one third of the property is acceptable if other heirs allow it, because two third of the
testator’s property will belong to the heirs after his death. (Ridwani Kashani, 2017: 76)
Absolute impermissibility: this theory belongs to some Malikiyya scholars. According to this
theory, making a will for more than one third of properties, either for the heir or non-heir, is
impermissible, even if other heirs allow it. (ibid)
Absolute permissibility: Shahid awwal attributes this theory to ‘AlT b. Babiwayh and says, «If
the testator makes a will for all of his property, it is acceptable». (‘Amili, 1996, vol. 2: 305)

2. Making a will for an heir on one third of properties
Unlike the first form that was agreed upon by Imamiyya and Sunni scholars, there are a lot of
disagreement among jurists of the five Islamic denominations about the second form that regards
making a will for an heir on one third of properties. Reference to the assertion of the jurists of the five
Islamic denominations in this regard shows the following:
The first viewpoint: absolute impermissibility: some Sunnt scholars believe that making a will
for an heir is impermissible even if it regards one third of properties. They have relied upon
some reasons for this claim: the abrogation of the Will verse by the Inheritance verse, the
narration «La wasiyya li-warith», and the creation of envy and enmity among heirs are some of
the reasons given by believers in this assertion.
The second viewpoint: conditional permissibility: some Sunni jurists have tended to this stance.
To prove their claim, they rely on the narration «La wasiyya li-warith illa an yasha’ al-waratha»,
and believe that the problem is removed with the permission of the heirs.
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The third viewpoint: absolute permissibility: this theory accords with the Imamiyya jurists’
opinions who have consensus about it. In addition to providing responses to the reasons given
for the rival theories, they rely upon some verses of the Qur’an, narrations from Ahl al-Bayt,
and some Sunni narrations.

A will for an heir on one third of the property
There are three viewpoints in relation to the permissibility or impermissibility of making a will for an
heir on one third of the property, and it is necessary to clarify them.

The first viewpoint: absolute impermissibility

According to this viewpoint, one of the conditions for the acceptability of a will is that the one to
whom the will is made is not an heir. Thus, according to this viewpoint, making a will for an heir is
impermissible in the same way that if the testator made a will for an heir on more than one third of his
property, because the will in both cases is against the qur’anic text. (alkhafif, 2009: 161)

The proponents of this viewpoint include some Malikiyya scholars (Ibn ‘Abd al-Barr, 1977, vol. 2:
1024), ahmad b. hanbal (Ibn Qudama, 1996, vol. 8: 396), Shafi’1 (Shafi’1, 2002, vol. 4: 143), the
Shafi’1 scholar mazani (Ibn Qudama, 1996, vol. 8: 396), Ahli Zahir such as Ibn Hazm Andulust (Ibn
Hazm Andulusi, 2004, vol. 8: 356), and some Zaydiyya scholars (Al-Khafif, 2009: 161) who take a
will for the heirs as absolutely impermissible, even if the heirs allow it.

Reasons given for the absolute impermissibility stance
Proponents of impermissibility have relied upon three reasons for their claim:

1. The abrogation of the Will verse by the Inheritance verse

The first reason that the proponents of this viewpoint have relied upon is that the Will verse «It is
prescribed, when death approaches any of you, if he leave any goods that he make a bequest to parents
and next of kin, according to reasonable usage; this is due from the Allah-fearing» (Qur’an 2:180) has
been abrogated by the Inheritance verse «Allah (thus) directs you as regards your Children's
(Inheritance): to the male, a portion equal to that of two females ...» (Qur’an 4:11) (Baj1, 1999, vol. 8:
92; Ibn Taymiyya, 2004, vol. 20: 397). Therefore, making a will on one’s property for his father,
mother, and relatives who can receive inheritance based on the share of inheritance that has been
stipulated for them in the verse is removed from the Will verse and other relatives who cannot receive
inheritance remain under the ruling of this verse.

Analysis
Many responses have been given to this argument:

1. Up until we do not have firm evidence in the qur’anic verses and Islamic narrations for the
abrogation, the principle is that the qur’anic verses are not abrogated. Here there is no evidence
from the Qur’an or narrations for abrogation. (Suyari, 1994, vol. 2: 90)

2. What makes abrogation permissible is the existence of conflict between two verses. Here, not
only there is no conflict between these two verses, but also the Inheritance verse gives an
absolute propriety for will over inheritance. (Rashid Rida, 1990, vol. 2: 109)

3. The Inheritance verse can abrogate the Will verse only if it has been revealed after it; however,
such an event is not proved. (ibid)

4. If we accept that the Inheritance verse abrogates the Will verse, the abrogation here only
removes the obligation, not the permissibility. (Suydri, 1994, vol. 2: 90)

5. If God is to abrogate a verse in future, it is not appropriate for Him to emphasize the
rightfulness of the verse with the phrase «this is due from the Allah-fearing» at the end of the
verse and threaten those who oppose it with the phrase «If anyone changes the bequest» at the
beginning of the next verse. This shows that the Will verse is not abrogated. (Rashid Rida,
1990, vol. 2: 109)

6. What has led some to suppose that the Will verse is abrogated is the narration «La wasiyya li-
warith». This is a singular narration, and even if all Muslims accept it, it will not change to a
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frequently narrated narration; then, its content becomes speculative, and the speculative content
cannot abrogate the Qur’an whose content is definitive. (ibid)

Some Sunni scholars believe that the Will verse is not abrogated, but rather its meaning is specific
to parents who are prohibited from receiving inheritance (such as parents who are disbelievers or
slaves) and non-relative heirs (Qurtubi, 1996, vol. 2: 176). According to this theory, the permissibility
of the will mentioned in the verse should be limited to the parents who are prohibited from receiving
inheritance and non-heir relatives.

The inaccuracy of this theory is evident, because the requirement for the obligation of making a
will and preservation of the relatives in the generality of the noble verse is the obligation of making a
will for the non-heir relatives, a stance that has not been adopted by any scholar of the Islamic
denominations (Subhani, 2002, vol. 2: 161). Moreover, the claim for the particularity of the noble
verse leads to the maximum particularity, because parents and most of the relatives should be taken
out of the generality of the Will verse and limit the generality of the verse as pertaining to the non-heir
relatives, which is a vile and improper assertion and is contrary to eloguence, because it is vile that
God strongly asserts something and then it gets clear that He means parents and non-heir relatives,
because in most cases the parents of a Muslim are Muslims themselves.

Thus, the claim for the abrogation or particularity of the Will verse is a false claim and reliance on
it to prove the impermissibility of making a will for the inheritor is fruitless.

2. Arguing based on the narration «La wasiyya li-warith»
The main evidence used by the those who believe in absolute impermissibility is a narration from the
Prophet of Allah (s):
Khataba Rasiil Allah (s) faqal: «Innallaha qad a’ta kullu dht haqga haqquh, fala wasiyyata
li-warith». (Ibn M3ja, 1997, vol. 4: 278; Nasa’'1, 2000, vol. 6: 158; Sajistani, 2008, vol. 4:
492; Tirmidhi, 2015: 794)

The proponents of the absolute impermissibility theory believe that this tradition evidently suggests
that making a will for the heir is impermissible and this cannot be compromised even by the
permission of the heirs:

e Qurtubi, a Sunni exegete, writes, «According to Tirmidhi, this tradition is good and sound, and
according to our scholars [i.e., Sunni scholars] the Will verse is abrogated by this tradition
rather than by the Inheritance verse, because if this tradition did not exist, it was possible to
compromise the Will verse and the Inheritance verse». (Qurtubi, 1996, vol. 2: 180)

e About this tradition, Shafi’t states, «I don’t see any disagreement among people about the
content of this tradition». (Shafi’1, 2002, vol. 4: 143)

e |bn Hazm Andulusi says, «When God has prohibited something through the tongue of the
Prophet of Allah (s), the heirs cannot allow it». (Ibn Hazm Andulusi, 2004, vol. 8: 356)

Analysis

Numerous problems have been posed against the argument made based on this narration. These can be
divided into two parts, because some of these problems regard the chain of transmission of the
narration and some are about the implication of the narration for the claim:

Part one: problems of the chain of transmission

The first problem

Although this narration has been mentioned by Tirmidhi, ibn maja, and some others, it is not present in
Sahth Muslim and Sahih BukharT (which are two of Sunni valid sources), because this narration has
not had the conditions of accuracy in the eyes of Bukhart and Muslim (Al-Khafif, 2009: 169). The
reason is that for Bukhari, a narration was sound if its transmitter was deemed as trustworthy by
scholars. Moreover, Bukhari takes the in-person meeting of the transmitter with whom he narrates
from as a condition for the soundness of the narration. (Shahristani, 1999, vol. 1: 84)

The second problem
The chain of transmission of this narration is weak, because it is narrated through the following
people:
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1. Ab1 Amama Bahili:
Abi Dawad (Sajistani, 2008, vol. 4: 492), Ibn maja (ibn maja, 1997, vol. 4: 278), and
Tirmidhi (Tirmidhi, 2015: 794) have narrated this narratin from Abi Amama Bahili;
however, there exists Isma‘ll b. ‘Ayyash in their chain of transmission to him. After
narrating this narration, Tirmidhi notes that Abii Ishaq al-Qazari says, «Accept what
others have narrated from trustworthy transmitters, but do not accept whatever narrated
by Isma‘il b. ‘Ayyash from either trustworthy nor non-trustworthy transmitters». (ibid)
Moreover, there exists Sharhabil b. Muslim in their chain of transmission to Abi Amama, who is
mentioned by Ishaq b. Manstr as weak. (Mizzi, 1979, vol. 12: 431)

2. Anas b. Malik:

Ibn Maja has narrated this narration through another chain of transmission by Anas b. Malik (Ibn
Maja, 1997, vol. 4: 278). However, there exists ‘Abd al-Rahman b. Yazid b. Jabir in his chain of
transmission to Anas b. Malik, about whom Ibn Hajar ‘Asqalant has quoted a sentence from Filas,
«Filas is a weak transmitter, and although he has been deemed as trustworthy by Basra scholars, but he
has been narrating wrong traditions in the presence of K @ fa scholars». (Ibn Hajar ‘Asqalani, 1907,
vol. 6: 298)

Moreover, there exists Sa‘ld b. AbT Sa‘id in this chain of transmission, about whom Ya‘qiib b.
Shayba has said, «He has changed and has got old, and has got afflicted with loss of mind four years
before his death». (ibid, vol. 4: 38)

Therefore, the multichannel chain of transmission of this narration is weak and problematic, so Tbn
Hajar ‘Asqalani says, «The chain of transmission of every one of them is debated». (Ibn Hajar
‘Asqalani, 1959, vol. 5: 372)

Part two: Implication problems

Problem one

This narration is singular, and the implication of sinulgar narration is speculative and cannot match the
Will verse because the implication of a verse is definitive (Rashid Rida, 1990, vol. 2: 109). Although
there exists consensus about this narration and is deemed as acceptable, it cannot abrogate the verse
because the consensus implies that although the reason for abrogation has been present, they have not
mentioned it and have sufficed to consensus, and it is not permissible to reject the Qur’an with
consensus. (Fakhr Razi, 1990, vol. 5: 54)

Problem two

Although it is claimed that this tradition should be deemed as a widely transmitted narration because
Muslims have deemed it as acceptable, this claim is rejected because despite knowing that this verse is
singular, Muslims made a consensus about it and deemed it as acceptable, so their act has not been
permissible and they have made a mistake. (ibid)

Problem three
On the one hand, the clause «Fala wasiyya li-warith» in the narration has come with fa’ tarfi‘, which
means that it is subordinate to the previous sentence (Innallaha gad a’ta kullu dhi haqga haqquh), and
on the other hand, the sublime God in the Will verse has introduced the compulsory will as obligatory,
it can be concluded that making a compulsory will for the relatives who can receive inheritance is not
necessary, because God has taken it Himself and has expressed it in the Inheritance verse; however,
the rejection of the compulsory will does not contradict making the free will for some relatives,
because the free will is different from the compulsory will made obligatory by God. (Ridwani
Kashani, 2017: 83)

Thus, we conclude that in the light of the problems in the chain of transmission and implication of
the narration «LLa wasiyya li-warith», this narration cannot be robust evidence for the proponents of
theory «making will for the relatives is rejected even if the heirs allow it».
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3. Making envy and enmity among heirs

To prove the claim that making a will for the heir is not correct, Ibn Qudama writes, «Such a will
brings about enmity and envy among heirs» (Ibn Qudama, 1996, vol. 8: 396). Moreover, if making the
will for the heir is permissible and the testator wills only for some of the heirs, it will bother and
disunite the heirs, and will finally lead to the disruption of family ties, which is forbidden, and
whatever leads to forbidden things is forbidden itself. (Kashani, 1985, vol. 7: 337)

Criticism
This reasoning is problematic from different aspects:

First, this reasoning is ijtihad against qur’anic text. Second, it disagrees with the qur’anic
discussions about inheritance (Ridwani Kashani, 2017: 85). Third, if we are to adopt such a reasoning,
we should rule based on it when a person gives a gift during his lifetime and deem such an act as
impermissible, because it brings about enmity among the relatives, while no one has issues such a
ruling. Fourth, the divine legislator has deemed permissible making a will for strangers within the one-
third boundary, while feelings of envy and enmity toward strangers under these conditions are
stronger. Thus, if making a free will for the strangers is permissible, it is certainly permissible for the
heirs (‘Alam al-Huda, 1994: 664). Fifth, the reason for a will might be the specificness of it to the
claimant, because it is possible that the thing that is willed for an heir is useful only for him, e.g., the
testator wills that his books are given to an heir who is a person of letters, while the other heirs are
businesspeople. Sixth, the one who receives the will might be a disables person in need of the willed
property. Then, how can such a will lead to envy and enmity? (Subhani, Darsi Khariji Figh, February
2,2016)

The second viewpoint: conditional permission
According to this viewpoint, making a free will for the heirs is sound only if the heirs permit it. That
iS, «Heirs’ permission is not a condition for the soundness of will, but rather it is a condition for its
applicability; therefore, it is fine in principle to will for the heir, but this act relies upon the other heirs’
permission. Thus, if they permit the will, it is applicable, and if they don’t, it is nullified, and if some
of them permit and some do not, the will is applicable only to the share of those who have permitted
and it is not applicable to the rest of the shares». (Al-Khafif, 2009: 162)

This viewpoint is deemed correct by most Sunni scholars (ibid), including Hanaflyya (Kashanti,
1985, vol. 7: 337; Sarakhsi, 1988, vol. 27: 175), most Shafi‘T scholars (Shirbini, 2008, vol. 3: 60),
Hanabala (Ibn Qudama, 1996, vol. 8: 396), and some Maliki scholars. (Ibn Rushd, 1995, vol. 5: 386)

Reasons for the conditional permission
Believers of the permissibility of making a will for the heirs have relied on some reasons as follows.

The first reason: the narration «La wasiyya li-warith illa an yasha’ al-waratha»

Dar Qutni has narrated this narration through three chains of transmission, with one chain leading to
‘Amru b. Kharija (Dar Qutni, 2001, vol. 3: 384, narration 4219) and two chains leading to Ibn ‘Abbas
(ibid: traditions 4218 and 4220), which all narrate from the Prophet of Allah (s), «La wastyya li-warith
illa an yasha’ al-waratha».

Out of the three narrations mentioned by Dar Qutni, two are loose narrations, because in one of the
chains of transmission that leads to Ibn ‘Abbas exists ‘Ata’ Khurasani who is born in the year 100 LH,
while ibn ‘Abbas is born in the year 69 LH, so ‘Ata’ Khurasani could not have narrated from Ibn
‘Abbas directly. The other narration is a weak one because ‘Akrama exists in its chain of transmission
(Subhani, Darsi Khariji Figh, February 7, 2016). Even if we ignore the weak chain of transmission of
this narration, as we noted earlier, the Will verse is absolute and unambiguous and no other verse or
narration can abrogate it; moreover, this narration is a singular narration and its implication ais
speculative, while the Will verse has definitive implication. (‘Alam al-Huda, 1994: 599)

The second reason: Removal of obstacle by the heirs’ permission
The second reason given by the proponents of the second viewpoint is that what prevents the
applicability of the will is the heirs’ dissatisfaction; thus, if thy permit the will, the obstacle is
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removed. Mustafa Ibrahim Zilmi explains the reason as follows: «The reason for the prohibition of
making a will for the heir is that this damages the heirs and also brings about hatred, envy, and
coldness among them. However, if the heirs permit the will after the death of the testator, because they
have capacity for this permission, then the foregoing reason will not exist anymore». (Ridwani
Kashani, 2017: 88)

Analysis

As we noted earlier, this claim is not general and is also ijtihad against the qur’anic text, because
according to all evidences that indicate absolute permission, no cause can prevent the prohibition of
making a will for the heirs.

The third viewpoint: Absolute permission

According to this viewpoint, it is permissible to make a will for all relatives who can receive
inheritance and no obstacle exists against its soundness or applicability. In other words, in the same
way that making a will for the strangers is absolutely sound, making a will for the relatives who can
receive inheritance is also sound and is not conditional to the heirs’ permission.

The absolute permission is the viewpoint held by Imamiyya jurists, some Sunni scholars, and
Egypt’s Personal Status Law.

With the examination of this issues in the Shi‘a jurisprudential books, we can conclude that the
soundness of making a will for the heirs in an absolute manner is agreed upon by the Shi‘a jurists:

e There is not disagreement among Imamiyya scholars about the permissibility of making a
will for the heirs and strangers, and this ruling is among the ones is unique. (‘Alam al-
Huda, 1994: 597; Hilli, 1993, vol. 3: 186; id., 1995, vol. 21: 114; Najafi, 2000, vol. 14:
680; Ttist, 1986, vol. 4: 135)

Among Sunni scholars, Shaykh ‘Al Al-Khafif believes that among the existing opinions about this
issue, the best reasons belong to those who have ruled for the permissibility of making a will for the
heirs within the one-third limit, because although many early and later scholars have ruled for the
inapplicability of will for the heirs in the on-third limit, there is not sound reason for it. (Al-Khafif,
2009: 175)

In the explication of Will Law, it is mentioned that the law has not asserted that the receiver of the
will should not be the heir of the testator, and has not set such a condition for the soundness or
applicability of the will. (ibid: 161)

Reasons for the absolute permissibility viewpoint
As we noted earlier, the Shi‘as believe that making a will for the heir is absolutely permissible. They
have relied on five evidences to prove their claim.

The first reason: The noble Qur’an
1. The verse «It is prescribed, when death approaches any of you, if he leave any goods
that he make a bequest to parents and next of kin, according to reasonable usage; this
is due from the Allah-fearing». (Qur’an 2:180)

Reasoning aspect: this noble verse indicates that making a will is a ritually obligatory rather than
recommended act, because it says «it is prescribed». Whenever in the Qur’an it is said that such and
such thing has been prescribed for such and such nation, it means that that ruling is definitive and
required (Tabataba’1, 1999, vol. 1: 667). Then, using the phrase «when death approaches any of you»,
it determines the lats chance to make the will; of course, making a will much before the death time is
not only permissible but also decent (Makarim Shirazi, 1995, vol. 1: 616). At the end, the verse states
«to parents and next of kin». This phrase evidently indicates that making a will for parents is sound
while they are part of the heirs themselves (Bahrani, 1984, vol. 22: 517). Since the word «al-aqrabin»
(next of kin) is muhhalla plural with «al» and indicates generality, it includes strangers and heirs.

2. The noble verse «after the payment of legacies and debts»

Reasoning aspect: according to this noble verse, paying legacy and debt are prior to inheritance,
and since the noble verse in a general manner implies the legality of will making, then making a will
regards the next of kin as it regards strangers (Suytri, 1994, vol. 2: 93). If anyone specified it to the
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strangers, he has deviated from the apparent meaning of the verse with no reason. (‘Alam al-Huda,
1994: 598)

The second reason: narrations

1. Sahiha Ibn Basir: ‘Ali b. Ibrahim ‘an abthi ‘an Ibn Abi ‘Umayr ‘an Abi al-maghra’ ‘an Abi
Basir qala: «Sa’altu Aba ‘Abdillah (a) ‘an al-wasiyya lil-warith faqala tajuz». (Kulayni, 1984,
vol. 7: 9)

This narration has a sound chain of transmission and all of its transmitters are Imami and
trustworthy. Moreover, Ibn Aby ‘Umayr and Abi Basir are among Ashab Ijma‘. Finally, the
implication of the verse is evident.

2. Sahiha Muhammad b. Muslim: ‘lddatun min ashabana ‘an Sahl b. Ziyad ‘an Ahmad b. Abi
Nasr ‘an Ibn Bukayr ‘an Muhammad b. Muslim ‘an Abi Ja’far (a) qala: Sa’altuhu ‘an al-
wasiyya lil-warith faqala tajizu qala thumma tala hadhihi al-aya: «In taraka khayran il-
wasTyyatu lil-walidayni wa al-aqrabin». (ibid: 10)

The chain of transmission of this narration is sound, too, all of its transmitters are Imami and
trustworthy, Muhammad b. Abi Nasr Bazanti, Ibn Bukayr, and Muhammad b. Muslim are among
Ashab Ijma‘. Moreover, the implication of this narration about the foregoing claim is evident, and
even Imam Sadiq (a) himself uses the verse «In taraka khayran il-wasiyyatu lil-walidayni wa al-
aqgrabin» to support the permissibility of making a will for the heir.

3. Sahitha Muhammad b. Muslim: Al-Husayn b. Said ‘an al-Hasan b. ‘Ali wa Fadala ‘an
‘Abdillah b. Bukayr ‘an Muhammad b. Muslim qgala: Sa’altu Aba ‘Abdillah (a) ‘an al-wasiyya
lil-warith faqala «tajtzu» (Ttsi, 1986, vol. 9: 199)

Although there exists Hasan b. ‘Ali Fadal (a Fathi person) in the chain of transmission of this
narration, this does not damage the soundness of this chain of transmission, because although he was a
Fatht person, he converted from that denomination later in his life and he is deemed as one of Ashab
Ijma‘. Second, this narration has been narrated through another chain of transmission in which all
transmitters are Imami, trustworthy, and among Ashab Ijma‘. Therefore, no problem can be posed
against the chain of transmission of this narration, and the implication of this verse evidently supports
the foregoing claim.

4. Sahiha Abi Basir: ‘Anhu ‘an Ibn Abi ‘Umayr ‘an AbT al-Maghra’ ‘an Abi Basir qala:

Qultu li-Abi ‘Abdillah (a) yajuzu lil-warith wasiyyatuhu qala na’am. (Ttst, 1984, vol.
4:127)

This narration, too, has a sound chain of transmission, all of its transmitters are Imami and
trustworthy, and has no problem in terms of the implication; thus, the implication of this narration on
the aforementioned claim is evident.

5. Rawaya Ibn Bukayr ‘an Muhammad b. Muslim ‘an Abi Ja’far (a) qala: Sa’altuhi ‘an
al-wasiyya li-warith faqala «tajiizu» thumma tala hadhihi al-aya «In taraka khayran il-
wasiyyatu lil-walidayni wa al-aqrabin». (saduq, 1984, vol. 4: 194)

6. The chain of transmission of this narration is sound, its transmitters are Imami and
trustworthy, and the implication of the narration on the permissibility of making a will
for the heir is evident, as Imam (a) has relied on the verse «In taraka khayran il-
wasTyyatu lil-walidayni wa al-aqrabin» to support this stance.

Therefore, these narrations that exist in the Shi‘a Four Books indicate that making a will for the
heir is absolutely sound and is not conditional to the heirs’ permission.

The third reason: consensus

The soundness of making a will for the heir is under consensus among Imamiyya Shi‘a, and notable
scholars such as Shaykh Tist (TasT, 1986, vol. 4: 135), ‘Allama HillT (Hilli, 1995, vol. 21: 114), and
Sahib Jawahir (Najafi, 2000, vol. 14: 680) have relied upon this argument.

The fourth reason: Rational reason
The narration «Al-Nas musallatin ‘Ala amwalihim» indicates that people have authority over their
properties and can use them anyway the like. On the other hand, as attested by the reasons, the testator
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has the right to make a will on one third of his properties. Therefore, the testator can make a will on
one third of his properties for those of his relatives who can receive inheritance.

‘Allama Hillt has written in this regard, «Making a will for the heir is a use made by the rightful
person in a right situation». (Hillt, 1995, vol. 21: 114)

The fifth reason: Strengthening the familial relations
Contrary to the claim made by the Sunni scholars, making a will on one’s properties to be given to the
relatives who can receive inheritance is an act that strengthens familial ties. It is as if the testator and
the other heirs have paid more attention to the weaker heir and have tried to improve his economic
conditions.

Shahid Thani writes in this regard, «In a will made for an heir is a kind of concern for blood
relatives, which is at the least level a recommended act». (‘Amili, 1989, vol. 5: 55)

Conclusion

One of the important issues whose ruling has been debated by the scholars of Islamic denominations,
including Shi‘a and Sunni, is the issue of free will for the relatives. Therefore, it is required to solve
the root of this problem and turn the disagreement to agreement. Some Sunni scholars believe that one
of the conditions for the receiver of a will is that he is not an heir, so if the testator makes a will for
one of his heirs, it is unacceptable. Of course, many Sunni scholars believe that making a will for an
heir is permissible only if other heirs permit it, but the Shi‘a scholars deem that as making a will
within the one-third limit of properties for a stranger is sound and applicable, making a will for an heir
to receive inheritance within the one-third limit of the properties is sound and acceptable. Therefore,
the findings of this study can be summarized as follows:

1. Some Sunni scholars believe that making a will for an heir is absolutely prohibited.

2. Most of Sunni scholars believe that making a will for an heir is sound and applicable only if it is

permitted by the heirs.

The most important reason of the proponents of the absolute prohibition is the abrogation of the
Will verse with the Inheritance verse and also the existence of some narration that imply the
prohibition of making a will for an heir.

The main reason used by the majority of Sunni scholars to prove the conditional permissibility is
the existence of narrations through which the content of absolute prohibition narration is limited.

On the contrary, the Shi‘a scholars believe that the Will verse is general and that the Inheritance
verse cannot be deemed as its abrogator. Moreover, they believe that a prophetic narration cannot be
its abrogator as well, because speculative evidence cannot abrogate definitive evidence. However, the
most important reason put forth by the Shi‘a for the permissibility of making a will for the relatives is
the numerous narrations received from Ahl al-Bayt (a) that evidently indicate the permissibility of
making a will for the relatives.
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